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HEALING ARTS BOARDS: ADOPTION OF UNIFORM STANDARDS - #1124437

Jear Senaror Price:

You have asked two quesrions wich regard to the adoprion of uniform standards by
the Substance Abuse Coordination Commirtee pursuant to Section 315 of che Business and
Professions Code. You have asked whether the Substance Abuse Coordination Commitree 15
required to adope the uniform standards pursuant to rhe rulemaking procedures under the
Administracive Procedure Act (Ch 3.5 (commencing with Sec. 11340}, Pr. 1, D, 3, Ticle 2.
Cov. C.). You have also asked, if the uniform scandards are properly adopred by the
Subsrance Abuse Coordination Committee, whether the healing arts boards are required ro
implement them.

By way of background, Section 315 of the Business and Professions Code’
pravides as follows:

“315. (a) For the purpose of determining uniform standards chat will be
used by healing ares boards in dealing with substance-abusing hicensees, there is
estabhished 1n the Department of Consumer Affairs the Substance Abuse
Coordination Commurree. The committee shall be comprised of the executive
officers of the departmenc’s healing arts boards established pursuant o
Division 2 (commencing wich Secrion 500), the Scate Board of Chiropracric.
Examiners, the Osteopathic Medical Board of California, and 2 designee of the
State Department of Alcohol and Drug Programs, The Director of Consumer
Affairs shall chair the commutree and may invite individuals or scakeholders
who have particular expertise in the area of substance abuse 1o advise the

commuiree.

1 ~ . .
All further secunen references are to the Business and Professions Code, unless
otherwise referenced.
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“(h) The committee shall be subject to the Bagley-Keene Open Meeting
Act (Arncle 9 (commencmg with Secuon 11120) of Division 3 of Tirle 2 of the
Governmenrt Code ),

“(¢) By January 1, 2010, the committee shall formulate uniform and
speailic s tandards 1n each of the following areas that each healing arts board
shall use in dealing with substance-abusing licensees, wherher or not a board
chooses to have a formal diversion program:

"(1) Specific requirements for a chiical diagnostic evaluation of the

licensee, including, but not limired to, required qualifications for the providers
evaluating the licensee.

“(2) Specific requirements for the temporary removal of the licensee from
pracrice, in order to enable the licensec to undergo the clinieal diagnostic
evaluation described 1n paragraph (1) and any treatment recommended by the
evaluaror described in paragraph (1) and approved by the board, and specific
criteria that the hicensee must meer before being permirted 1o return to pracuce
on a full-uime or parr-time basis.

“(3) Specific requirements chat govern che ability of the licensing board to
communicate with the licensee's employer abour rhe licensee’s status and
condirion.

“(4) Standards governing all aspects of required testing, including. bur
not limited ro. frequency of testing, randomness, method of notice to the
iicensee, number of hours between rhe provision of notice and rhe rest
standards for specimen collectors, procedures used by specimen collectors, the
permissible locanions of tesung, whether the collection process must be
observed by the collecror. backup testing requirements when the licensee 1s on
vacauon or otherwise unavailable for local tesring, requirements for the
laboratory that analyzes che specimens, and rhe required maximoum timeframe
from the test to the receipe of the result of the tesc.

"(5) Srandards governing all aspecis of group meeung attendance
requirements, including, bur not hmited te, required qualifications for group
meeting facilitators, frequency of required meeting artendance, and methods of
documenting and reporting artendance or nonattendance by licensees.

"(6) Standards used in determining whether inpatient, outpatient, or
other rype of treatment is necessary.

“(7) Worksite monitoring requirements and srandards, including, but
nor himiced o, required qualifications of worksite monirors, required merhods
of monirerng by warksice momitors, and required reporting by worksite
monitors.

“(8) Procedures ro be followed when a licensee tests positive for a banned
substance.

"(9) Procedures to be followed when a licensee 15 confirmed ro have
ingested a banned substance.
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“(10) Specific consequences lor maior violatons and minor violations. In
parcicular, the commuttee shall consider the use of a deferred prosecurion
stipulation similar ro rhe supulation described in Section 1000 of the Penal
Code, in which the licensee admus to self-abuse of drugs or alcohol and
surrenders his or her license. Thar agreement is deferred by the agency unless
or unul the licensee commits a major violation, in which case it is revived and
the license is surrendered.

"(11) Criceria thar a licensee must meer in order 10 petition for return o
pracuce ona full-time basis.

"(12) Crireria char a licensee must meer in order to perivon for
reinstatement of a full and unrestricted license.

“(13) II" a board uses a private-sector vendor thar provides diversion
services, standards for immediare reporting by the vendor to the board of any
and all noncompliance with any term of the diversion contrace o1 probarion;
standards for the vendor's approval process for providers or contraciors chac
provide diversien services, including. bur not himired to, specimen colleccors,
group meeting facilicators, and worksite monitors; standards requiring the
vendor ro disapprove and discontinue the use of providers or congractors rhar
fail to provide effecrive or amely diversion services; and standards for a
heensee's termination from che program and reterral 1o enforcement,

“{14) It a board uses a private-sector vendor that provides diversion
services, the extent ro which licensee participation in that program shall be
kepr confidenual from the public,

“(35) Il & board uses a private-secror vendor chat provides diversion
services, a schedule for external independent audits of che vendor’ performance
in adhering to che standards adopred by the commirrec.

"(16} Measurable criteria and standards to derermuine whether each

t
lrom harm and 1s effective in assisting its licensees in recovering from subsrance
abuse 1n the long term.” (Emphasis added )

board” method of dealing with substance-abusing licensees proteces patiencs

Thus, the lLegislature has established in the Departmenc of Consumer Affairs
{hereatter department) the Substance Abuse Coordinanon Commircee (subd. (a), Sec. 315,
hereafter commitree). The commurtee is comprised of the execurive officers of each healing
arts board within the deparrment,” the Srare Board ot Chiropractic Examiners, and che

]

“The deparement’s healing ares boards are those boards established under Division 2
{commencing with Secrion 500) 1o license and regulare pracunioners of the healing arts. Those
boards nelude, among others, the Dental Board of Califarnia, the Medical Board of Caldornia,
the Vetermary Medical Board, and the Board of Regisiered Nursing,
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Osreaparhic Medicai Board of Calitorma (herealter, collecrively, healing arts boards), and a
designee of the Siate Department of Alcohol and Drug Programs (Ibid ). The Direcror of
Consumer Affairs chairs the commitzee and is auchorized to invite individuals or stakehaelders
who have particular expertise in the arca of substance abuse to advise the commurree (1bid.).

The committee 1s required to formulare uniform and specific standards in each ol
16 areas provided by rhe Legislature, but otherwise has discretion to adope the uniform
standacds each healing arrs board shall vse in dealing with substance-abusing licensees
(subd. (v}, See 315). The committee adopred its ininial ser of uniform standards in April
2010, and revised chose imirial standards as recently as April 2011." Akchough the commitree
has adopted the uniform standards pursuant to s own procedures, it has yer ro adopt those
standards pursuant to the rulemaking procedures of rhe Admunistanve Procedure Act
(Ch 3.5 (commencing with Sec. 11340), Pe. L, Div. 3, Ticle 2, Gov. C.; hereafier APA).

You have asled whether the commictee is required ro adopr the umiform standards
pursuant ro the rulemaking procedures of the APA

The APA establishes basic minimum procedural requirements for the adoption,
amendment. or repeai of adminiscrative regulations by srate agencies {subd. (a), Sec. 11346,
Gov. ). The APA 1s appiicable ro che exercise of any guasi-legislative power conferred by
any statute (Ibid). Quastlegislarive powers consist of the aurhority to make rules and
regulations having the force and effect of law (California Advocates for Nursing Home Rejorm
v Bonta (2003) 106 Cal. App.ath 498, 517; hereafter California Advocares). The APA may not
be superseded or modified by any subsequent legislation except to the extent thar che
legislation does »o expressly (subd (a}, Sec. 11346, Gov. C.).

The term “regulation” is defined for purpeses of the APA 1o mean “every rule,
regulanion, order, or standard of general application or the amendment. supplement, or

revision of any rule, regulation, order, or standard adopred by any state agency 10 implement,
mterpret, or make speaific the law enforced or admuniscered by it or 1o goveen 1ts procedure”

{Sec. 11342600, Gov. C.; emphasis added). The APA provides chai a state agency shall not
wsue, utlize, enforce, or artempt o enforce any guwideline, criterion, bulletin, manual,

mstruction, order, standard of general applicanon, or other rule, which s a regularion under
the APA, unless properly adopted under the procedures set forch in the APA, and the Office
of Admimstranive Law 15 empowered to determine whether any such guideline, critenon,
bulletin, manual, instruction, order, standard of general application. or ocher rule is 2
regulanion under the APA (Sec. 113405, Gov, C.)

In Tidewater Marme Wesiern, Ine. v. Bradshaw (1996) 14 Cal.4rh 657, 571 {hercatier
Tidewater), the Califorma Supreme Court tound as follows:

" See heepr/ fwww dea cagov/abou_dealsave/indexshiml {as of Seprember 20,
2011
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“A regulanon subject 1o the APA thus has two principal identifying
characreristics. (See Unicn of American Physicians & Dentists v. Kizer (1990) 223
CalApp.3d 490, 497 {272 Cal.Rprr. 886] [describing two-part rest of rhe
Office of Admunistrative Law].) First, the agency must intend 1ts rule to apply
generally, rather than in a specific case. The rule need nor, however, apply
anmversally: a rule applies generally so long as it declares how a certain class of
cases will be decided. (Roth v Deparimient of Veterans Affairs (1980) 110
Cal App 3d 622, 630 [ 167 Cal.Rprr. 552].) Second, the rule must "implement,
interpret, of make specific che law enforced or administered by [che agency),
or ... govern [the agency's] procedure. (Gov. Code, § 11342, subd. (g).)

I a policy or procedure falls within the definivion of 2 “regulation” wirthin the
meaning of the APA. the adopring agency must comply with the procedures for formalizing
the regulavon, which include public norice and approval by the Office of Adminiscrative Law
(County of Buite v. Emergency Medical Services Authoruy (2010) 187 Cal App.4cth 1175, 1200).
The Office of Adminiscrative Law is required to review all regulations adopted pursuanr ro
the APA and o make ity decerminarions according to specificd srandards char include, among
other things, assessing the necessiry fur the regulation and the regulavion’s consistency wirh
the agency's statutory obligavon  implement a statute (subd. (a), Sec. 11349.1, Gov. C.).

Applying rhese principles te the gquestion presented, the uniform standards are
subject to the rulemaking procedures of the APA f the following criterta are mer (1)
Section 315 does nor expressly preclude application of the APA, (2) the commurcee is a stace
agency under the APA, (3) che uniform srandards are regulations subject ro the APA . and (4)
no exemption applies under the APA,

With respect to che fist criterion, Secrien 315 1s silenc on the application of the
APA. Thus, Section 315 does nor expressly preclude application of the APA. and the APA
will apply to any repulation adopted under Seceion 315.

We turn next to chve second criteron, and whether the commirttee is an “agency”
for purposes ol the APA The word "agency” 1s defined, for purposes of the APA, by several
separate provisions of law. For purposes of the rulemaking procedures of the APA, “agency”
15 defined ro mean a state agency (Sec. 11342.520, Gov. C.). That reference to state agency is
defined clsewhere in the Government Code to include every state office, officer, deparrment,
division, burcau, board, and commussion {subd. (2), Sec. 11000, Gov. C.). The APA does not
apply o an agency in the judicial or legislatve branch of the state governmenc (subd. (4).
Sec. 113409, Gov. C.).

Along those hnes, the APA 15 applicable o the exercise of any quasi-legislanve
power conferred by any statute {subd. {a), Sce. 11346, Gov. C.). Quasi-legislative powen
consist of the authonty to make rules snd regulations having che force and effect of law
(Califorma Advocages, supra. at p. 517). Thus, tor purposes of our analysis, we think that an
“agency” means any state office, officer, department, division, bureau, board, or commission
char exercises quasi-legislative powers,
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Flere, the commurcee is a stare office comprised of executive officers of the healing
arts boards and the Direcror of Consumer Affairs. Although the Legislarure has set forch 16
areas in which the commictes is required to adopr standards, the committer itself is required
to exerase quasiegisianve powers and adope uniforra standards wirhin those areas. Those
standards shall have dhe ferce and effect of law, since the heabing aces boards, as discussed
more extensively below, are required 1o use che standards in dealing with substance-abusing
licensees and che srandards are required re govern matters such as when a licensee s
temporanly removed from practice or subject tu drug testing or work manitoring (paras. (2),
(4). and (7). subd. (). Sec. 315). Accordingly. we think rhe commiteee is an agency ro which
the APA applies.

As to the thurd crirenion, two elements must be mer for the uniform standards ar
wsue to be a regulation: they musr apply gencrally and chey must implement, incerprer, or
make speafic 4 L enforced or admmistered by the agency or that governs its procedures
{ Pidewater, supra. at p. 571; Sec. 11342.600, Gov. C.). Section 315 requires the commireee to
formulare uniform and specific standards in specified areas that cach healing ares board
withun the department shall use when dealing with substance-abusing licensees, whether or
not the board chooses o have a formal diversion program. The uniform srandards will not be
himited in applicacion to parricular instances or individuals buc, imstead, will apply generally co
those licensees. further, under this starucory scheme, the unitorm standards will implement
Section 319 and will be enforced and administered by, and will govern che procedures ol cach
healing ares board that 1s a member of the commurree. Thus, the uniform standards are. in our
view, 3 r'cgui.mon under the APA

Lastly, we turn to the fourth criterton, and wherher the regulation s exempt from
the APA. Certamn policies and procedures are expressly exempred by statuce [rom rhe
requirement thar they be adopred as regulations pursuant to the APA. In thar regard,
Section 113409 of the Government Code provides as follows:

“11340.9. This chaprer does not apply to any of the following:

“(a) An agency in the judicial or legislative branch of the stace
fovernment.

"(6) A legal raling of counsel issued by the Franchie Tax Board or State
Board of Liqualizanon.

() A Torm presvnibed by a state agency or any mstrucuens relating to
the wse ol che form, but this provision is nota limitanion on any requirement
that a regalanon be adopred pursuant ro this chapter when one 1 needed to
implement the law under which the form s issued

“{d) A regulation rthar relates only o the meernal management of the
state agency.

“(e) A regulation that establishes criceria or guidelines co be used by che
saafl of an agency in performing an audic, investigation, examinarion, or
Inspecnun, setrlmg 4 commerciai  dispute. negonarng  a commercial

11.4°d 93958 G0l L16@8b2£316 JIWD ONJ d8:wodd 6T:6T 1182-22- 100


http:plll'~lI.II

Honorable Curven DD Price Jr. — chuewt 21124437 P-\gt' 7

arrangement, or n the defense, prosecution, or settlement of a case, W
disclosure of the criteria or guidelines would do any of the following:

“(1) knable a law violator to avoid detecsion,

“(2) Facilicare disregard of requirements imposed by faw,

“(3) Give clearly improper advantage to a person who is in an adverse
posinion to the srate.

WA regulacion chat embodies the only legally tenable interpreranon ol a
provision of law,

“(8) A regulation char establishes or fixes rates, prices, or tanifts.

“(hY A regulanion thac relates to che use of public works, including sereers
and highways, when the effect of the regulation 15 indicared to the public by
means of signs or signals or when the regularion determmes uniform standards
and specihcadons Tor official trallic control devices pursuant to Section 21400
ol the Vehle Code,

‘) A regqubition rhar s divecred 1o a specifically named person or o 2
group of persons and does nor apply genevally throughour the state.”

None of the exempuons contained in the APA can be reasonably construed to
apply re the commirree wr che uniform standards o be used by the healing wres boards. In
addrvon. we are aware of ne other applicable exemprion,

Thus, because all Tour of the criterta are mer, 1t 1s our opinion char the Subsrance
Abuse Coordination Commirtree iy required ro adopr che uniform standards pursvwant to rhe
rufemaking procedures under the Admunistrative Procedure Ace (Ch, 3.5 {commencing with
See 11340), Pr. 1D 3, Ticle 2, Gov, CL)

Having reached this conclusion, we nexr turn to wherher the healing arrs boards
are required o use the unilorm standards if those standards are properly adopred. In
addressing rhar question, we apply ceraain established rules of starutory construcrion. To '
ascertain the meaning of a stature, we begin with the language in which the stature is framed
(Levoy 1" v. Warkmen's Camp Appeals Bd. (1973) 12 Cal3d 434, 438; Vialia School Dist.
v, Workers' Comp. Appeals Bd. (1993) 40 Cal. Appdch 1211, 1220). Significance should he
given to every word, and construction making some words surplusage s 1o be avoided
ambers Steel Coow Heller Fivancal te. (1993} 16 Cal Appdch 1034, 1040). In addinon,
elect should be given ro starutes according 10 the usual, ordinary imporr of the language
employed in frammg them (DuBois v Werkers” Comp. Appeals Bd. {1993) 5 Cal.dth 382, 388).

As ser torth above, subdivision (¢) of Section 315 provides that “the commirree
shall formulare unifarm and specific standards in each of the following areas that each healing
arts hoard shall use in dealing with substance-abusing licensees, whether or not a board
chooses 1o have 4 formal diversion program” (emphasis added). Section 19 provides thar

“shall” 15 mandatory and “may” is permissive. The word “may” 15 ordinanly construed as
permisstve, whereas the word “shall” 1s ordinaeily construed as mandatory (Commen Cawse
v, Board of Supermsar: (19891 49 Cal.3d 432, 343).
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Here, i Secrion 315, the Legislature uses the term “shall” rarher than "may” in
providing that each healing arrs board “shall use” the specific and unitorm standards adopred
oy the committes when dealing vath substance-abusing licensees. The Legislacure uses the
rerm “shall use” as compared o “shall consider.” “may consider.” or “may use.” The
Lemsharure’s use of the rerm “shall” indicares thar the healing arrs boards are required to use
the standards adopted by the committee rather than bang provided the discrenion ro do so.
Moreover, as employed i this context, the word "use” imphes that the healing arrs boards
must implement and apply those standards rather than merely considering them. Finally. the
uac of the rerm “uniform” suggests chat che Legislacure intended each board ro apply the same
standards. 11 the healing ares boards were not required o use the standards as adopred by the
comnitree, the standards employed by these boards would vary rather than being “uniform.”

Norwithstanding the plain meaning of Secuion 315, one could argue that the
cracement of Secoon 3134 indicates that the Legnlature inrended chat implementation of
the uniform standards by the hoards be discrenionary. Section 315.4. which was added by
Senare Bl No. 1172 of the 200910 Regular Session (Ch. 517, Srars. 2010; hereafrer
S.B.1172), provides chac a healing arts board "may adopr regularions authonzing the board
w order a licensee on probanon or i a diversion program 1o cease pracnce lor major
violions und when the boaed orders a beensee 1o undergo 2 clinical diagnostic evaluation
pursuant ro the uniform and specitic standards adopred and aurhonzed under Secoon 315"
Section 315.4 could be read to mply thar a healing ares board 15 not required to implement
those uniform standards because the board was given discrenion ro adopr the regulations thac
would aliow rhac board ro implement the standards, if necessary.

It s & maxim of statutory construction chac a statute 15 to be consirued so as o
harmomize its vanous parts within the legislative purpose of the starure as a whoie (Wells
. Marima Cuy Preperties, Inc. {1981} 29 Cal.3d 781, 788). As discussed above, we believe that
the plain meaning of Secrion 315 requires the healing arts boards o implement the uniform
standards adopted by the committee. Thus, whether Section 316.4 indicates, ro the concrary,
that the Legishicure intended rhe boards to have discretion in that regard depends upon
whether there s a rational basia for harmonizing rhe two starutes.

In harmonizing Secrions 315 and 3154, we norte that 8.8, 1172 did nor make any
chungea to Sevtion 315, such as changing the term “shall” o "may” in subdivision (¢) of
Section 313 or deleang any subdivisions of Secrion 3195, 5.8, 1172 did nor diminish the scope
of the authority provided to the committee to adopt the uniform scandards. In facr, the
analysis of the Senare Commutree on Business, Professions and Leonomic Development for
S.B. 1172, dared Apnl 19, 2010 (hereafter commuttee analysis), describes the purpose of
S.B. 1172 and che enactment of Section 315.4, as lollows:

“T'he Author paints our dhar pursuant to SB 1441 (Rudley-Thomas, Chaprer
548, Starures of 2008). the [2CA was required ro adopt uniform guidelines on
SINLeer 5|‘-~:;'i!'£c standards thar swoutd .lpp’y to subsrance .\hllblﬂg healch care
hieensees, regardless of whether a hoard has a diversion program. Alchough

most of the adopred guidelines do not need  addinonal  starures  for
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‘Thus, it 1y our opinion rhag, il the uniform standards are properly adopted by the
Substance Abuse Coordimation Comnurcee, che healing arts boards are required 1o

implemens them,

Very truly yours,

Manc F, Boyer-Vine
Legistative Counsel

By

Lisa M. Plummer
Deputy Legislanve Counsel
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Department of Consumer Affairs
Board of Psychology
Proposed Language

Proposed changes are shown by underlining for new text and strikethreugh for deleted
lext.

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE AND
DISCIPLINARY GUIDELINES

Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is
renumbered as section 1395.2 to now be included in Article 7, and amended to read:

§139712: § 1395.2. Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines.

(a) In reachin;_, a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the “Uniform Standards Related to Substance Abuse and Disciplinary Guidelines,”
as-amended-2/07 (February 2011) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describe
the consequences that apply to a substance abusing licensee.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall
be presumed to be a substance-abusing licensee for purposes of section 315 of the Code.
If the licensee does not rebut that presumption, the Uniform Standards for a substance
abusing licensee shall apply unless the licensee establishes that. in his or her particular
case, appropriate public protection can be provided with modification or exclusion of a
specific standard as a term of probation.

(c) Notwithstanding subsection (b). or where an order is required by statute. dPeviation
from these Uniform Standards and Disciplinary Gguidelines and orders, including the

standard terms of probation, is appropriate where the Board of Psychology in its sole
discretion determines that the facts of the particular case warrant such a deviation; -for
example: the presence of mitigating or aggravating factors; the age of the case; or

evidentiary preblems issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2064, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e). Government Code.
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Board of Psychology

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE
AND DISCIPLINARY GUIDELINES

Article 7. Standards Related to Denial, Discipline, and Reinstatement of Licenses

§ 1395.2. Uniform Standards Related to Substance Abuse and Disciplinary

Guidelines.
In reaching a decision on a disciplinary action under the administrative adjudication

provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.). the Board of Psychology shall consider and apply the “Uniform Standards Related
to Substance Abuse and Disciplinary Guidelines.” (February 2011) which are hereby
incorporated by reference. The Disciplinary Guidelines apply to all disciplinary matters:
the Uniform Standards describe the consequences that apply to a substance abusing
licensee.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall
be presumed to be a substance-abusing licensee for purposes of section 315 of the Code.
If the licensee does not rebut that presumption, the Uniform Standards for a substance
abusing licensee shall apply unless the licensee establishes that. in his or her particular
case, appropriate public protection can be provided with modification or exclusion of a
specific standard as a term of probation.

(c) Notwithstanding subsection (b), or where an order is required by statute, deviation
from these Uniform Standards and Disciplinary Guidelines and orders, including the
standard terms of probation, is appropriate where the Board of Psychology in its sole
discretion determines that the facts of the particular case warrant such a deviation; -for
example: the presence of mitigating or aggravating factors; the age of the case; or
evidentiary issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 3.15.4, 2960, 2960.05, 2960.1, 2960.5. 2960.6. 2961, 2962, 2963,
2964, 2964.3. 2964.5. 2964.6, 2965, 2966 and 2969, Business and Professions Code: and
Section 11425.50(e), Government Code.




L INTRODUCTION

The Board of Psychology of the California Department of Consumer Affairs
(hereinafter “the Board”) is a consumer protection agency with the primary
mission priority of protecting consumers of psychological services from
potentially-harmful-practices-unsafe, incompetent, or negligent practitioners
in exercising its licensing, regulatory, and disciplinary functions. In keeping
with its mandate to protect this particularly vulnerable population, the
Board has adopted the following recommended guidelines for disciplinary
orders and conditions of probation for violations of the Psychology
Licensing Law._This document, designed for use by administrative law
judges, attorneys, psychologists, registered psychologists, psychology
assistants, and others involved in the disciplinary process, and ultimately
the Board, may be revised from time to time.

For purposes of this document, the term “license” includes a psychology
assistant registration and reqistered psychologist registration. The terms
and conditions of probation are divided into two general categories:

(1) Standard Conditions are those conditions of probation which will
generally appear in all cases involving probation as a standard term and
condition; and

(2) Optional Conditions are those conditions that address the specific
circumstances of the case and require discretion to be exercised
depending on the nature and circumstances of a particular case.

Except as provided in the Uniform Standards Related to Substance Abuse,
the Fhe Board recognizes that an rare individual case may necessitate a
departure from these guidelines for disciplinary orders. However, in such a
rare case, the mitigating or aggravating circumstances must be detailed in
the “Finding of Fact,” which is in every Proposed Decision, so that the
circumstances can be better understood and evaluated by the Board
before final action is taken.

If at the time of hearing, the Administrative Law Judge finds that the
respondent, for any reason, is not capable of safe practice, the Board
expects outright revocation or denial of the license. This is particularly true
in any case of patient sexual abuse. In less egregious cases, a stayed
revocation with probation pursuant to the attached Penalty Guidelines

would be appropriate.



A. UNIFORM STANDARDS FOR THOSE LICENSEES WHOSE LICENSE
IS ON PROBATION DUE TO A SUBSTANCE ABUSE PROBLEM

The following Uniform Standards describe the consequences that apply to a
substance abusing applicant or licensee found to have committed a violation or
violations related to substance abuse. If the conduct found to be a violation
involves drugs and/or alcohol. the applicant or licensee shall be presumed to be a
substance-abusing applicant or licensee for purposes of section 315 of the Code.
If the applicant or licensee does not rebut that presumption, the Uniform Standards
for a substance abusing applicant or licensee shall apply unless the applicant or
licensee establishes that, in his or her particular case. appropriate public protection
can be provided with modification or exclusion of a specific standard as a term of
probation. Except where an order is required by statute. deviation from these
Uniform Standards and Disciplinary Guidelines and orders. including the standard
terms of probation, is appropriate where the Board determines that the facts of the
particular case warrant such a deviation. The Board may impose more restrictive
conditions if necessary to protect the public.

Clinical Diagnostic Evaluations: |Uniform Standard #1|

Whenever a licensee is ordered to undergo a clinical diagnostic evaluation, the
evaluator shall be a licensed practitioner who holds a valid, unrestricted license to
conduct clinical diagnostic evaluations, and has three (3) years experience in
providing evaluations of health care professionals with substance abuse disorders.




The evaluator shall be approved by the Board. and unless permitted by the Board
or its designee, shall be a California-licensed psychologist or physician and
surgeon. The evaluations shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic
evaluations. Unless the presumption that the applicant or licensee is a substance-
abusing applicant or licensee is rebutted. and the public can be adequately
protected. the Board shall order the applicant or licensee to cease any practice of
psychology pending the clinical diagnostic evaluation and a Board determination
upon review of the diagnostic evaluation report that the applicant is safe to begin
or the licensee is safe to return to practice.

Clinical Diagnostic Evaluation Report: [Uniform Standard #1, 6]

The clinical diagnostic evaluation report shall set forth, in the evaluator’s opinion,
whether the licensee has a substance abuse problem. whether the licensee is a
threat to himself or herself or others, and recommendations for substance abuse
treatment. practice restrictions, or other recommendations related to the licensee’s
rehabilitation and safe practice.

The evaluator shall not have had a financial, personal. business or other

relationship with the licensee. within-the last five{5}-vears. The evaluator shall

provide an objective, unbiased. and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat
to himself or herself or others, the evaluator shall notifv the board within 24 hours
of such a determination.

For all evaluations, a final written report shall be provided to the board no later
than ten (10) days from the date the evaluator is assigned the matter unless the
evaluator requests additional information to complete the evaluation. not to exceed

30 days.

The Board shall review the clinical diagnostic evaluation to help determine
whether or not the licensee is safe to return to either part-time or full-time practice
and what restrictions or recommendations should be imposed on the licensee
based on the application of the following criteria:

License type. licensee’s history, documented length of sobriety, scope and pattern
of substance abuse, treatment history, medical history. current medical condition,
nature, duration and severity of substance abuse problem. and whether the licensee
is a threat to himself or herself or others.




When determining if the licensee should be required to participate in inpatient,
outpatient or any other type of treatment, the Board shall take into consideration
the recommendation of the clinical diagnostic evaluation, license type, licensee’s
history. length of sobriety. scope and pattern of substance abuse, treatment history.
medical history, current medical condition, nature, duration and severity of
substance abuse and whether the licensee is a threat to himself or herself or others.

Group Support Meetings: [Uniform Standard #5)
The Board may order support group attendance. and may require that group be
facilitated.
If the board requires a licensee to participate in group support meetings, either
because it is the decision of the Board or it is within the discretion of the Board
staff when determining the nature of group support meetings, the following shall
apply:
1. When determining the frequency of required group meeting attendance. the
board shall give consideration to the following:

e the licensee’s history;

e the documented length of sobriety/time that has elapsed since substance
use;
the recommendation of the clinical evaluator;
the scope and pattern of use:
the licensee’s treatment history: and,
the nature, duration. and severity of substance abuse.
2. Group Meeting Facilitator Qualifications and Requirements. If ordering a
facilitated group support meeting, the following shall apply:
a. The meeting facilitator must have a minimum of three (3) years experience in
the treatment and rehabilitation of substance abuse, and shall be licensed or
certified by the state or other nationally certified organizations.
b. The meeting facilitator must not have had a financial relationship. personal
relationship. or business relationship with the licensee. inthelastfive{S}-vears:
c. The group meeting facilitator shall provide to the board a signed document
showing the licensee’s name. the group name, the date and location of the
meeting,. the licensee’s attendance, and the licensee’s level of participation and

progress.
d. The facilitator shall report any unexcused absence within 24 hours.

Worksite Monitor Requirements: [Uniform Standard # 7|

If the Board determines that a worksite monitor is necessary for a particular
licensee. the worksite monitor must meet the following requirements to be
considered for approval by the Board:




The worksite monitor shall not have a current or former financial. personal. or
familial relationship with the licensee, or other relationship that could reasonably
be expected to compromise the ability of the monitor to render impartial and
unbiased reports to the Board. If it is impractical for anyone but the licensee’s
employer to serve as the worksite monitor, this requirement may be waived by the
Board: however, under no circumstances shall a licensee’s worksite monitor be an
employee or supervisee of the licensee.

The worksite monitor’s license scope of practice shall include the scope of
practice of the licensee who is being monitored or be another health care
professional if no monitor with like scope of practice is available.

The worksite monitor shall have an active unrestricted license, with no
disciplinary action within the last five (5) vears.

The worksite monitor shall sign an affirmation that he or she has reviewed the
terms and conditions of the licensee’s disciplinary order and agrees to monitor the
licensee as set forth by the Board.

The worksite monitor must adhere to the following required methods of
monitoring the licensee:

a) Have face-to-face contact with the licensee in the work environment on as
frequent a basis as determined by the Board. but at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, if

applicable.
c) Review the licensee’s work attendance and behavior.

Reporting by the worksite monitor to the Board shall be as follows:

Any suspected substance abuse must be orally reported to the Board and the
licensee’s employer within one (1) business day of occurrence. If occurrence is
not during the Board’s normal business hours the oral report must be within one
(1) hour of the next business day. A written report shall be submitted to the Board
within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include: the licensee’s name; license
number: worksite monitor’s name and signature; worksite monitor’s license
number: worksite location(s): dates licensee had face-to-face contact with monitor:
worksite staff interviewed, if applicable; attendance report: any change in behavior
and/or personal habits: any indicators that can lead to suspected substance abuse.




The licensee shall complete the required consent forms and sign an agreement
with the worksite monitor and the Board to allow the Board to communicate with

the worksite monitor.

Major and Minor Violations: [Uniform Standard # 9, 10]

If a licensee commits a major violation, the Board may order the licensee to cease
any practice of psychology. inform the licensee that he or she has been so ordered
and that he or she may not practice unless notified by the Board. and refer the

matter for disciplinary action or other action as determined by the Board.

Major Violations include, but are not limited to. the following:

1. Failure to complete a board-ordered program;

2 Failure to undergo a required clinical diagnostic evaluation;

2. Committing multiple minor violations of probation conditions and terms:
4. Treating a patient while under the influence of drugs or alcohol;

5. Committing any drug or alcohol offense that is a violation of the Business
and Professions Code, or other state or federal law;

6. Failure to obtain biological testing for substance abuse when ordered:

T Testing positive for a banned substance;

8. Knowingly using, making. altering or possessing any object or product in

such a way as to defraud a drug test designed to detect the presence of alcohol or a
controlled substance.

If a licensee commits a minor violation, the Board shall determine what action is
appropriate.

Minor Violations include, but are not limited to, the following:

1 Failure to submit required documentation in a timely manner;
2 Unexcused attendanee absence from at required meetings:

i P Failure to contact a monitor as required;

4 Any other violations that do not present an immediate threat to the licensee

or to the public.

DRUG TESTING STANDARDS [Uniform Standard #4, 8, 9,

If a licensee tests positive for a banned substance. the Board shall order that the
licensee cease any practice of psychology. and contact the licensee to inform him
or her that he or she has been ordered to cease practice and that he or she may not
practice until the Board determines that he or she is able to safely practice. The




Board shall also notify the licensee’s employer that the licensee has been ordered
to cease practice, and that he or she may not practice until the Board determines
that he or she is able to safely practice. The Board shall determine whether the
positive alcohol or drug test is. in fact, evidence of prohibited use, a major
violation. If not, the Board shall immediately lift the cease practice order.

The following drug testing standards shall apply to each licensee subject to drug
testing:

Iy Licensees shall be randomly alcohol or drug tested at least 52 times per
year for the first year or probation, and at any time as directed by the board. Afier
the first vear, licensees who are practicing, shall be randomly alcohol or drug
tested at least 36 times per year, and at any time as directed by the board.

2o Alcohol or drug testing may be required on any day. including weekends
and holidays.

3. Except when directed. the scheduling of alcohol or drug tests shall be done
on a random basis, preferably by a computer program.

4. Licensees shall be required to make daily contact as directed to determine if
alcohol or drug testing is required.

5. Licensees shall be alcohol or drug tested on the date of notification as
directed by the board.

6. Specimen collectors must either be certified by the Drug and Alcohol

Testing Industry Association or have completed the training required to serve as a

collector for the U.S. Department of Transportation.

. Specimen collectors shall adhere to the current U.S. Department of
Transportation Specimen Collection Guidelines.

8. Testing locations shall comply with the Urine Specimen Collection
Guidelines published by the U.S. Department of Transportation. regardless of the
type of test administered.

9. Collection of specimens shall be observed.

10.  Prior to vacation or absence, alternative alcohol or drug testing location(s)
must be approved by the board.




11. Laboratories shall be certified and accrediled by the U.S. Department of
Health and Human Services.

A collection site must submit a specimen Lo the laboratory within one (1) business
day of receipt. A chain of custody shall be used on all specimens. The laboratory
shall process results and provide legally defensible test results within seven (7)
days of receipt of the specimen. The Board will be notified of non-negative test
results within one (1) business day and will be notified of negative test results
within seven (7) business days.

B. DISCIPLINARY GUIDELINES

1I. GENERAL CONSIDERATIONS

Factors to be Considered - In determining whether revocation, suspension or probation is

to be imposed in a given case. factors such as the following should be considered:

1. Nature and severity of the act(s), offense(s), or crime(s) under consideration.

2. Actual or potential harm to any consumer, client or the general public.

3. Prior record of discipline or citations.

4. Number and/or variety of current violations.

5. Mitigation and aggravation evidence.

6. Rehabilitation evidence.

7. In the case of a criminal conviction, compliance with terms of sentence and/or court-
ordered probation.

8. Overall criminal record.

9. Time passed since the act(s) or offense(s) occurred.

10. Whether or not the respondent cooperated with the Board’s investigation, other law
enforcement or regulatory agencies, and/or the injured parties.

11. Recognition by respondent of his or her wrongdoing and demonstration of corrective
action to prevent recurrence.

Pursuant to section 2960.1 of the Code (set out below in the Penalty Guidelines). any
proposed decision or decision that contains any finding of fact that the licensee or
registrant engaged in any act of sexual contact, when that act is with a patient. or with a
former patient within two years following termination of therapy, shall contain an order
of revocation. The revocation shall not be stayed by the administrative law judge.

Pursuant to section 2964.3 of the Code, any person required to register as a sex offender
pursuant to Section 290 of the Penal Code, is not eligible for licensure or registration by
the board.




IIIl. PENALTY GUIDELINES

Reg&daﬂerw&drﬂafe—apppepmaie—peneny—fepeaeh—eﬁense- The general

bases for discipline are listed by statute number in the Business &
Professions Code. An accusation, statement of issues, or other charging
document may also allege violations of other related statutes or
regulations. The bases are followed by the Board-determined penalty,
including the names and numbers for the optional terms and conditions.
The standard terms of Drobatlon as stated shall be mcluded in all decisions

pessrble—e#enses—Exc _pt as prowded in the Unlform Standards Reiated
to Substance Abuse, the The Board recognizes that the penalties and

conditions of probation listed are merely guidelines and that individual
cases will necessitate variations that take into account unique
circumstances.

If there are deviations or omissions from the guidelines in formulating a
Proposed Decision, the Board requires that the Administrative Law Judge
hearing the case include an explanation of the deviations or omissions in
the Proposed Decision so that the circumstances can be better understood
by the Board during its review and consideration of the Proposed Decision
for final action.

Business and Professions Code § 2960

2960 GENERAL UNPROFESSIONAL CONDUCT —Enacted
3/30/94

MAXIMUM :

Penalty:
MINIMUM:




Revocation stayed, Depending upon the circumstances,
up to 5 year probation, psychological evaluation and/or
therapy if appropriate (2) and (7), California Psychology
Supplemental Examination (CPSE) (8), and standard
terms and conditions (15-2830)

2960(a) CONVICTION OF A CRIME SUBSTANTIALLY RELATED
TO THE PRACTICE OF PSYCHOLOGY --Enacted 1/1/67for

convictions-inveolving- moral-turpitude.—Amended-1/1/76

MINIMUM:

Penalty:

Revocation; denial of license or registration applicatien.

Convicti ot ; ina-inrinimal
harm-to patlient(s).
Revocation stayed, 5 year probation, billing monitor (if

financial crime) (4), therapy (7), CPSE (8), restitution (if

appropriate) (9), community-service{(14),-and standard
terms and conditions (15-2830).

2960(b) USE OF CONTROLLED SUBSTANCE OR ALCOHOL IN A

DANGEROUS MANNER
MAXIMUM: Abuse-efaleohol ora-controlled-substance resultingin
bstantiald | tent(s).
Penally: Revocation; denial of license or registration application.
MINIMUM: Abus&e#aleeheLer—aeen#eHedﬁubstanee—te—the-exient
Penalty: Revocation stayed, 5 year probation, physical

examination (if appropriate) (3), practice monitor (4),
psychological evaluation and ongoing therapy (if
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appropriate) (2) and (7), clinical diagnostic evaluation
(10), participation in an alcohol/drug abuse treatment
program (4611) and eentinuing-therapy-with-a
psychologist trained in-substance-abusetreatment

ongoing support group (4412), abstain from all non-
prescribed, controlied drugs and alcohol/biological fluid
and specimen testing (4213), and standard terms and
conditions (15-2930).

2960(c) FRAUDULENTLY OR NEGLECTFULLY
MISREPRESENTING THE TYPE OR STATUS OF LICENSE
OR REGISTRATION ACTUALLY HELD

MAXIMUM: Misrepresentation-of-status-resulting-in-substantial harm

Penalty:

to-patient(s):
Revocation; denial of license or registration application.

MINIMUM:  Misrepresentation-of statusresulting-in-mipimal-erne

Penalty:

harm-to-patient(s).

Revocation stayed, 5 year probation, cemmunity-service
{44); and standard terms and conditions (15-2830).

2960(d) IMPERSONATING ANOTHER PERSON HOLDING A
PSYCHOLOGY LICENSE OR ALLOWING ANOTHER
PERSON TO USE HIS OR HER LICENSE OR
REGISTRATION

MAXIMUM: impersonation-eruseresuiting-in-substantial-harm-te
patient(s)-

Penalty:

MINIMUM:

Penalty:

Revocation; denial of license or registration application.
| ; lina.in-minimal :
patient{s):

Revocation stayed, 5 year probation, psychological

evaluation (2), CPSE (8), community-service-{14), and

standard terms and conditions (15-2930).

13



2960(e) PROCURING A LICENSE BY FRAUD OR DECEPTION

Penalty: Revocation is the only suitable penalty inasmuch as the
license would not have been issued but for the fraud or
deception. If the fraud is substantiated prior to issuance
of the license or registration, then denial of the
application is the only suitable penalty.

2960(f) ACCEPTING REMUNERATION OR PAYING FOR
REFERRALS TO OTHER PROFESSIONALS -Enacted

111/68 (formerly subdivision(e})

MAXIMUM: Accepting-substantialremuneration-or-paying for
carral ina i I oL I tlentls).

Penalty: Revocation, denial of license or registration application.

MINIMUM: Accepting remuneration-in-isolated-instances-resulting
G e : Hient(s).

Penalty: Revocation stayed. 5 year probation, billing monitor (4),
CPSE (8), and standard terms and conditions (15-

2930).

2960(g) VIOLATING SECTION 17500 OF THE BUSINESS AND
PROFESSIONS CODE REGARDING ADVERTISING

Repeated infractions of statute regarding advertising.

Penalty: Revocation stayed. 5 year probation, cemmunity-service
14) and standard terms and conditions (15-2830).

2960(h) VIOLATION OF CONFIDENTIALITY - Enacted-1+1/68

(formerly subdivision-{g})

MAXIMUM: Unlawfully-divilging-infermationresulting-Hr-substantial
harm to-patient(s).

Penalty: Revocation, denial of license or registration applicatien.

MINIMUM:  Unlawfully-divilging-information—resulting-in-minimal-or
no-harm to patient(s).

14



Renalty: Revocation stayed, 5 year probation, practice monitor
(4), CPSE (8), and standard terms and conditions (15-
2930).

2960(i) VIOLATION OF RULES OF PROFESSIONAL CONDUCT
{(FOR-EXAMPLE VIOLATION-OF-SECTION-1396-1;
-Enacted-4/1/68
7 | bdivision i)
See2960
MAXIMUM: Revocation: denial of license or reqgistration.

MINIMUM: Revocation stayed, Depending upon the circumstances,

up to 5 year probation, psychological evaluation and/or
therapy if appropriate (2) and (7). California Psychology
Supplemental Examination (CPSE) (8), and standard
terms and conditions (15-30).

2960(j) GROSS NEGLIGENCE IN THE PRACTICE OF
PSYCHOLOGY -Enacted-1/1/68-(formerly-subdivision{i}}

MAXIMUM: Gross-negligenceresulting-in-substantial-harm-to
patient(s)-

Penalty:  Revocation; denial of license or registration application.

MINIMUM:  Gross negligenseresulting-in-mintmal-or-no-harm-to
patient(s).

Penalty: Revocation stayed, 5 year probation, psychological
evaluation prior to resumption of practice (condition
precedent) (2), practice monitor/billing monitor (4),
patient population restriction (if appropriate) (6), therapy
(7), CPSE (8), and standard terms and conditions (15-
2830).

2960(k) VIOLATING ANY PROVISION OF THIS CHAPTER OR
REGULATIONS DULY ADOPTED THEREUNDER -Enacted

14/68-(F | bdkdeiani
No-guidelines: Refer to underlying statute or regulation.

15



2960(1) AIDING OR ABETTING UNLICENSED PRACTICE

MAXIMUM: Multiple-instances-of aiding or-abetting unlicensed
practiee—which-results in-substantial harm to patient{s).

Penalty:  Revocation; denial of license or registration application.

MINIMUM: Isolated instance of aiding-or abetting-unlicensed
: Hinein-minimal I jentie):

Penalty: =~ Revocation stayed, 5 year probation, CPSE (8), and
standard terms and conditions (15-2930).

2960(m) DISCIPLINARY ACTION BY ANOTHER STATE AGAINST A
LICENSE OR REGISTRATION

In evaluating the appropriate penalty, identify the comparable
California statute(s) and corresponding penalty(s).

2960(n) DISHONEST, CORRUPT OR FRAUDULENT ACT -Enacted
1/4/80

MAXIMUM: Bishonestorfraudulentact resulting in-substantiabkharm
to patient{s).

Penalty: Revocation; denial of license or registration application.

MINIMUM: Dishenest orfraudulent act-resulting-in-minimal-er-no
harm to-patient(s).

Penalty: Revocation stayed, 5 year probation, psychological
evaluation and ongoing therapy if appropriate (2), billing
monitor (4), CPSE (8), full restitution (9), community
service{14)-and standard terms and conditions (15-
2930).

2960(0); 726 ANY ACT OF SEXUAL ABUSE, OR SEXUAL
RELATIONS WITH A PATIENT OR FORMER PATIENT
WITHIN TWO YEARS FOLLOWING TERMINATION OF
THERAPY, OR SEXUAL MISCONDUCT THAT IS
SUBSTANTIALLY RELATED TO THE QUALIFICATIONS,
FUNCTIONS OR DUTIES OF A PSYCHOLOGIST OR

16



PSYCHOLOGICAL ASSISTANT OR REGISTERED
PSYCHOLOGIST.

When a finding of sexual misconduct occurs, revocation or surrender of
license/registration and/or denial of applicationfor license or registration
MUST be the penalty ordered_by the Administrative Law Judge. NO
MINIMUM PENALTY.

NOTE: Business and Professions Code Section 2960.1 states:
“Notwithstanding Section 2960, any proposed decision or decision
issued under this chapter in accordance with the procedures set forth
in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3
of Title 2 of the Government Code, that contains any finding of fact
that the licensee or registrant engaged in any acts of sexual contact,
as defined in Section 728, when that act is with a patient, or with a
former patient within two years following termination of therapy, shall
contain an order of revocation. The revocation shall not be stayed by

the administrative law judge.”

2960(p) FUNCTIONING OUTSIDE FIELD(S) OF COMPETENCE -
Enacted 1/4/83(R I 1 4/1/93_ F | bdivisi
(o

MAXIMUM: Functioning-eutside-field{s}-of competence-resulting-in
bstantial | | Gantic)

Penalty: Revocation; denial of license or registration application.

MINIMUM: - Funetioning-outsidefield(s-of-competenceresulting-in

Penalty:  Revocation stayed, 5 year probation, practice monitor
(4), patient population restriction (6), CPSE (8), and
standard terms and conditions (15-2930).

2960(q) WILLFUL FAILURE TO VERIFY AN APPLICANT’S
SUPERVISED EXPERIENCE (Renumbered-1/1/93:
- | baivision{p)

Penalty: Revocation stayed, 5 year probation and standard terms
and conditions (15-2930).

2960(r) REPEATED NEGLIGENT ACTS -Enacted-3/30/94

17



MAXIMUM: Repeated-negligentactsresulting-in-substantial-harm-te
patieni(s):

Penpalbs Revocation; denial of license or registration application.

MINIMUM: Repeated-negligentactsresulting-in-minimalorno-harm
to-patient(s)-

Penalty:  Revocation stayed, depending on the circumstances, up
to 5 year probation, psychological evaluation prior to
resumption of practice (condition precedent) (2),
practice monitor (4), CPSE (8), and standard terms and
conditions (15-2830).




TERMS AND CONDITIONS OF PROBATION

Terms and conditions of probation are divided into two categories. The
first category consists of optional terms and conditions that may be
appropriate as demonstrated in the Penalty Guidelines depending on the
nature and circumstances of each particular case. The second category
consists of the standard terms and conditions, which must appear in all
Proposed Decisions and proposed stipulated agreements.

To enhance the clarity of a Proposed Decision or Stipulation, the Board
requests that all optional conditions (1-14) that are being imposed be listed
first in sequence followed immediately by all of the standard terms and
conditions, which include cost recovery (15-2930).
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IV. OPTIONAL TERMS AND CONDITIONS

Listed below are optional conditions of probation that the Board would
expect to be included in any Proposed Decision or Stipulation as
appropriate.

(N

Actual Suspension

As part of probation, respondent is suspended from the practice of
psychology for days beginning with the effective
date of this Decision. During the suspension, any probation period is
tolled and will not commence again until the suspension is completed.

RATIONALE: A suspension longer than 6 months is not effective,

and a violation or violations warranting a longer suspension should

result in revocation, not stayed.

2.

Psychological Evaluation

Within 90 days of the effective date of this Decision and on a periodic
basis thereafter as may be required by the Board or its designee,
respondent shall undergo a psychological evaluation (and
psychological testing, if deemed necessary) by a Board-appointed
California-licensed psychologist. Respondent shall sign a release that
authorizes the evaluator to furnish the Board a current DSM IV
diagnosis and a written report regarding the respondent’s judgement
judgment and/or ability to function independently as a psychologist with
safety to the public, and whatever other information the Board deems
relevant to the case. The completed evaluation is the sole property of
the Board. The evaluation should not be disclosed to anyone not
authorized by the board or by court order.

If the Board concludes from the results of the evaluation that
respondent is unable to practice independently and safely, upon written
notice from the Board respondent shall immediately cease accepting
new patients and, in accordance with professional standards, shall
appropriately refer/terminate existing patients within 30 days and shall
not resume practice until a Board-appointed evaluator determines that
respondent is safe to practice. The term of probation shall be
extended by Puring this suspension period of time that he or she was
ordered to cease practiceprobation-will-be-tolled-and-will-not
commenee-again until the-suspensienis-completed.
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If not otherwise ordered herein, if ongoing psychotherapy is
recommended in the psychological evaluation, the Board will notify
respondent in writing to submit to such therapy and to select a
psychotherapist for approval by the Board or its designee within 30
days of such notification. The therapist shall (1) be a California-
licensed psychologist with a clear and current license; (2) have no
previous business, professional, personal or other relationship with
respondent; (3) not be the same person as respondent’s practice or
billing monitor. Frequency of psychotherapy shall be determined upon
recommendation of the treating psychotherapist with approval by the

Board or its designee—however,-psychotherapy-shall-ata-minimum;
consist-of one-one-hoursessionperweek. Respondent shall continue

psychotherapy until released by the approved psychologist and
approved by the Board or its designee. The Board or its designee may
order a re-evaluation upon receipt of the therapist's recommendation.

Respondent shall execute a release authorizing the therapist to provide
to the Board any information the Board or its designee deems
appropriate, including quarterly reports of respondent’s therapeutic
progress. Respondent shall furnish a copy of this Decision to the
therapist. If the therapist determines that the respondent cannot
continue to independently render psychological services, with safety to
the public, he/she shall notify the Board immediately.

Respondent shall pay all costs associated with the psychological
evaluation and ongoing psychotherapy. Failure to pay costs will be
considered a violation of the probation order.

Option of Evaluation as a Condition Precedent

In some cases, the psychological evaluation may be imposed as either a
condition precedent to the stay of revocation, or to the issuance or reinstatement
of a license, so that the respondent or petitioner is not entitled to begin or
continue practice until found to be safe to do so. In such cases, the following
language shall be used as the first sentence of the first paragraph of this term:

As a condition precedent to the [stay of revocation] [issuance [re-issuance] of a
license [registration], within 90 days of the effective date of this Decision, and on
a periodic basis thereafter as may be required by the Board or its designee,
Respondent shall undergo a psychological evaluation (and psychological testing,
if deemed necessary) by a Board-appointed California-licensed psychologist.

In addition, the following language shall also be used as the first sentence of the
second paragraph of this term:
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If the Board concludes from the results of the evaluation that [respondent]
[petitioner] is unable to practice independently and safely, upon written notice
from the Board [respondent shall, in accordance with professional standards,
appropriately refer/terminate existing patients within 30 days and shall not
resume practice until a Board-appointed evaluator determines that respondent is
safe to practice] [respondent or petitioner shall not be issued or re-issued a
license until a Board-appointed evaluator determines that respondent or
petitioner is safe to practice].

RATIONALE: Psychological evaluations shall be utilized when an
offense calls into question the judgement judgment and/or emotional
and/or mental condition of the respondent or where there has been a
history of abuse or dependency of alcohol or controlled substances.
When appropriate, respondent shall be barred from rendering
psychological services under the terms of probation until he or she
has undergone an evaluation, the evaluator has recommended
resumption of practice, and the Board has accepted and approved
the evaluation.

3. Physical Examination

Within 90 days of the effective date of this Decision, respondent shall
undergo a physical examination by a licensed physician and surgeon
licensed in California and approved by the Board. Respondent shall
sign a release authorizing the physician to furnish the Board a report
that shall provide an assessment of respondent’s physical condition
and capability to safely provide psychological services to the public. If
the evaluating physician and surgeon determines that respondent’s
physical condition prevents safe practice, or that he or she can only
practice with restrictions. the physician shall notify the Board, in writing.
within five (5) working days.

The Board shall notify respondent in writing of the physician and
surgeon’s determination of unfitness to practice. and shall order the
respondent to cease practice or place restrictions on respondent’s
practice. respendent Respondent shall comply with any order to cease
practice or restriction of his or her practice. and shall immediately
cease accepting new patients and, in accordance with professional
standards, shall appropriately refer/terminate existing patients within 30
days. Respondent and shall not resume practice until a Board-
appointed evaluator determines that respondent is safe to practice,and
the Board is satisfied of respondent’s fithess to practice safely and has

so notified respondent in writing. Buring-this-suspension-peried-The

term of probation will shall be telied extended by the period of time
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during which respondent is ordered to cease practice-and-wil-not
commence again-until-the suspension-is-completed. If the evaluating
physician determines it to be necessary, a recommended treatment
program will be instituted and followed by the respondent with the
physician providing written progress reports to the Board on a quarterly
basis or as otherwise determined by the Board or its designee.

It shall be the respondent’s responsibility to assure that the required
quarterly progress reports are filed by the treating physician in a timely
manner. Respondent shall pay all costs of such examination(s).
Failure to pay these costs shall be considered a violation of probation.

RATIONALE: This condition permits the Board to require the

probationer to obtain appropriate treatment for physical
problems/disabilities that could affect safe practice of psychology.
The physical examination can also be conducted to ensure that there
is no physical evidence of alcohol/drug abuse.

4.

Practice Monitor/Billing Monitor/Worksite Monitor

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for prior approval, the name and
qualifications of a psychologist who has agreed to serve as a practice
monitor/billing monitor/worksite monitor. The practice monitor/billing
monitor shall (1) be a California-licensed psychologist with a clear and
current license; (2) have no prior business, professional, personal or
other relationship with respondent; and (3) not be the same person as
respondent’s therapist. The monitor's education and experience shall
be in the same field of practice as that of the respondent._The practice
monitor/billing monitor may also serve as a worksite monitor, if ordered,
as long as he or she also meets the requirements of the Uniform
Standards for a worksite monitor.

Once approved, the monitor shall submit to the Board or its designee a
plan by which respondent’s practice shall be monitored. Monitoring
shall consist of a least one hour per week of individual face to face
meetings and shall continue during the entire probationary period
unless modified or terminated by the Board or its designee. The
respondent shall provide the monitor with a copy of this Decision and
access to respondent’s fiscal and/or patient records. Respondent shall
obtain any necessary patient releases to enable the monitor to review
records and to make direct contact with patients. Respondent shall
execute a release authorizing the monitor to divulge any information
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that the Board may request. It shall be respondent’s responsibility to
assure that the monitor submits written reports to the Board or its
designee on a quarterly basis verifying that monitoring has taken place
and providing an evaluation of respondent’s performance.

Respondent shall notify all current and potential patients of any term or
condition of probation that will affect their therapy or the confidentiality
of their records (such as this condition, which requires a practice
monitor/billing monitor). Such notifications shall be signed by each
patient prior to continuing or commencing treatment.

Reporting by the worksite monitor to the Board shall be as follows:

Any suspected substance abuse must be orally reported to the Board
and the licensee’s employer within one (1) business day of occurrence.
If occurrence is not during the Board’s normal business hours the oral
report must be within one (1) hour of the next business day. A written
report shall be submitted to the Board within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report
monthly or as directed by the board. The report shall include: the
licensee’s name; license number; worksite monitor's name and
signature; worksite monitor’s license number; worksite location(s):
dates licensee had face-to-face contact with monitor; worksite staff
interviewed, if applicable; attendance report; any change in behavior
and/or personal habits; any indicators that can lead to suspected
substance abuse.

The licensee shall complete the required consent forms and sign an
agreement with the worksite monitor and the Board to allow the Board
to communicate with the worksite monitor.

If the monitor quits or is otherwise no longer available, respondent shall
notify the Board within 10 days and get approval from the Board for a
new monitor within 30 days. If no new monitor is approved within 30
days, respondent shall not practice until a new monitor has been
approved by the Board or its designee. During-this-period-of-ron-
practiceThe term of probation will-be-tolled-and-will-not commence
again-until- the-period-ofnon-practice-is-completed shall be extended by
the period of time during which respondent is ordered to cease
practice. Respondent shall pay all costs associated with this
monitoring requirement. Failure to pay these costs shall be considered
a violation of probation.
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RATIONALE: Monitoring shall be utilized when respondent’s ability to
function independently is in doubt or when fiscal improprieties have
occurred, as a result of a deficiency in knowledge or skills, or as a
result of questionable judgement judgment. The term for a worksite
monitor is to be used in cases where the conditions of the Uniform
Standards Related to Substance Abuse apply.

5. Notification to Employer [uniform standard #3]

When currently employed. applying for employment or negotiating a
contract, or contracted to provide psychological services, respondent
Respondent shall provide to each ef-his-er-her employers, supervisor,
or contractor, or prospective employer or contractor where respondent
is providing or would provide psychological services, a copy of this
Decision and the Accusation or Statement of Issues before
commeneing accepting or continuing employment. Notification to the
respondent’s current employer shall occur no later than the effective
date of the Decision. Respondent shall submit, upon request by the
Board or its designee, satisfactory evidence of compliance with this
term of probation.

The respondent shall provide to the Board the names, physical
addresses, mailing addresses. and telephone numbers of all
employers and supervisors, or contractors, and shall inform the Board
in writing of the facility or facilities at which the person is providing
psychological services, the name(s) of the person(s) to whom the
Board’s decision was provided.

Respondent shall complete the required consent forms and sign an
agreement with the employer and supervisor, or contractor, and the
Board to allow the Board to communicate with the employer and
supervisor, or contractor.

RATIONALE: The condition provides the Board with a mechanism for
ensuring that the employer providing psychological services or other
health care-related services is informed of the license status of the
respondent so that, if necessary, the work environment can be
structured to ensure consumer safety. The term for notification to
employer is also to be used in cases where the conditions of the
Uniform Standards Related to Substance Abuse apply.

25



Restriction of Patient Population

Respondent’s practice shall be restricted to exclude patients who are.
Within 30 days from the effective date of the decision, respondent shall
submit to the Board or its designee, for prior approval, a plan to
implement this restriction. Respondent shall submit proof satisfactory to
the Board or its designee of compliance with this term of probation.

RATIONALE: In cases wherein some factor of the patient population
at large (e.g. age, gender, practice setting) may put a patient at risk if
in therapy with the respondent, language appropriate to the case may
be developed to restrict such a population. The language would vary
greatly by case.

7.

Psychotherapy

Within 90 days of the effective date of this Decision, a therapist shall
be selected by the respondent for approval by the Board. The
therapist shall (1) be a California-licensed psychologist with a clear and
current license; (2) have no previous business, professional, personal,
or other relationship with respondent; and (3) not be the same person
as respondent’s monitor. Respondent shall furnish a copy of this
Decision to the therapist. Psychotherapy shall, at a minimum, consist
of one hour per week over a period of 52 consecutive weeks after
which it may continue or terminate upon the written recommendation of
the therapist with written approval by the Board or its designee. The
Board or its designee may order a re- psychological evaluation upon
receipt of the therapist’s recommendation.

Respondent shall execute a release authorizing the therapist to provide
to the Board or its designee any information the Board deems
appropriate, including quarterly reports of respondent’s therapeutic
progress. It shall be respondent’s responsibility to assure that the
required quarterly reports are filed by the therapist in a timely manner.
If the therapist notifies the Board that the therapist believes the
respondent cannot continue to safely render psychological services,
upon notification from the Board respondent shall immediately cease
accepting new patients and, in accordance with professional

standards, shall appropriately refer/terminate existing patients within 30
days and shall not resume practice until a Board-appointed evaluator
determines that respondent is again safe to practice. Buring-this
period-ofnon-practice-The term of probation shall be telled-and-will-not

commeneeagaiunti-the peried-of non-practice is completed
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extended by the period of time during which respondent is ordered to
cease practice.

If, prior to the termination of probation, respondent is found not to be
mentally fit to resume the practice of psychology without restrictions,
the Board shall retain continuing jurisdiction over the respondent’s
license and the period term of probation shall be extended until the
Board or its designee determines that the respondent is mentally fit to
resume the practice of psychology without restrictions.

Cost of psychotherapy is to be paid by the respondent.

RATIONALE: The need for psychotherapy may be determined

pursuant to a psychological evaluation or as evident from the facts of
the case. The frequency of psychotherapy shall be related to the
offense involved and the extent to which the offense calls into

question the judgement judgment, motivation, and emotional and/or
mental condition of the respondent.

8.

Examination(s)

California Psychology Supplemental Examination (CPSE) Term
MUST INCLUDE Either Option 1 or Option 2:

Option 1 (Condition Subsequent)

Respondent shall take the CPSE within 90 days of the effective date of
the decision. If respondent fails such examination, respondent shall
immediately cease accepting new patients and, in accordance with
professional standards, shall appropriately refer/terminate existing
patients within 30 days and shall not resume practice until the re-
examination has been successfully passed, as evidenced by written
notice to respondent from the Board or its designee. Puring-this-peried
of nen-practice-The term of probation shall be telled-and-will-not

commence-again-unti-the-suspension-is-completed-extended by the

period of time during which respondent is ordered to cease practice. It
is respondent’s responsibility to contact the Board in writing to make
arrangements for such examination. Respondent shall pay the
established examination fee(s)._Reexamination after a failure must be
consistent with 16 C.C.R. section 1388(f). and any applicable sections
of the Business & Professions Code.
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Option 2 (Condition Precedent)

Respondent shall-net is ordered to cease the practice of psychology
until respondent has taken and passed the CPSE. Buring-this-period-of
nen-practice; The term of probation shall be is-tolled-and-will-not
commence again-until the suspension-is-completed extended by the
period of time during which respondent is ordered to cease practice. It
is respondent’s responsibility to contact the Board in writing to make
arrangements for such examination(s). Respondent shall pay the
established examination fee(s)._Reexamination after a failure must be
consistent with 16 C.C.R. section 1388(f), and any applicable sections
of the Business & Professions Code.

RATIONALE: In cases involving evidence of serious deficiencies in
the body of knowledge required to be minimally competent to
practice independently, it may be appropriate to require the
respondent to take and pass the CPSE during the course of the
probation period. In some instances, it may be appropriate for to
order that practice to be suspended ceased until the examination is
has been taken and passed (condition precedent).

9. Restitution

Within 90 days of the effective date of this Decision, respondent shall
provide proof to the Board or its designee of restitution in the amount of
$ paid to . Failure to pay
restitution shall be considered a violation of probation. Restitution is to
be paid regardless of the tolling of probation.

RATIONALE: In offenses involving economic exploitation, restitution
is a necessary term of probation. For example, restitution would be a
standard term in any case involving Medi-Cal or other insurance
fraud. The amount of restitution shall be at a minimum the amount of
money that was fraudulently obtained by the licensee. Evidence
relating to the amount of restitution would have to be introduced at
the Administrative hearing.

10. _ Clinical Diagnostic Evaluation [Uniform Standards #s 18&2]

Within twenty (20) days of the effective date of the Decision and at any
time upon order of the Board, Respondent shall undergo a clinical
diagnostic evaluation. Respondent shall provide the evaluator with a
copy of the Board’s Decision prior to the clinical diagnostic evaluation
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being performed.

Respondent shall cause the evaluator to submit to the Board a written
clinical diagnostic evaluation report within ten (10) days from the date
the evaluation was completed, unless an extension, not to exceed
thirty (30) days, is granted to the evaluator by the Board. Cost of such
evaluation shall be paid by the Respondent.

Respondent is ordered to cease any practice of psychology, beginning
on the effective date of the Decision, pending the results of the clinical
diagnostic evaluation. During this time, Respondent shall submit to
random drug testing at least two (2) times per week. At any other time
that Respondent is ordered to undergo a clinical diagnostic evaluation,
he or she shall be ordered to cease any practice of psychology for
minimum of one month pending the results of a clinical diagnostic
evaluation and shall, during such time, submit to drug testing at least
two (2) times per week.

Upon any order to cease practice, Respondent shall not practice
psychology until the Board determines that he or she is able to safely
practice either full-time or pari-time and has had at least one-month of
negative drug test results. Respondent shall comply with any terms or
conditions made by the Board as a result of the clinical diagnostic
evaluation.

RATIONALE: This term is to be used in cases where the conditions of
the Uniform Standards Related to Substance Abuse apply. Whether
the Respondent is also ordered to cease practice pending the
evaluation and report is dependent upon whether he or she has
rebutted the presumption of being a substance-abuser, and whether
the public can be adequately protected without a cease practice
order.

10:11. Alcohol and/or Drug Abuse Treatment Program [uniform
standard #6]

Effective-Within thirty (30) days from the effective date of this Decision,
respondent shall enter an inpatient or outpatient alcohol or other drug
abuse recovery program {a-minimum-of six{6)-months-duration)-or an
equivalent program as approved by the Board or its designee.
Components of the treatment program shall be relevant fo the violation
and to the respondent’s current status in recovery or rehabilitation.
Respondent shall provide the Board or its designee with proof that the

29



approved program was successfully completed. Terminating the
program without permission or being expelled for cause shall constitute
a violation of probation by respondent. All costs associated with the

program shall be paid by respondent.

However, if respondent has already attended such an inpatient or
outpatient alcohol or other drug abuse recovery program, as described
above, commencing with the current period of sobriety, respondent
shall provide the Board or its designee with proof that the program was
successfully completed and this shall suffice to comply with this term of
probation.

RATIONALE: This condition is to be used in cases where the grounds
for discipline involve drugs and/or alcohol, and where the conditions
of the Uniform Standards Related to Substance Abuse apply.

1412, Ongoing Treatment Support Group Program [uniform
standard #5] :

Respondent shall begin and continue attendance at a support/recovery

group (e.q.. Twelve Step meetings or the equivalent, or a facilitated
group with a psychologist trained in alcohol and drug abuse treatment)
as ordered by the Board or its designee. When determining the type
and frequency of required support group meeting attendance, the
board shall give consideration to the following:

» the licensee’s history;

» the documented length of sobriety/time that has elapsed since
substance use;

» the recommendation of the clinical evaluator;

» the scope and pattern of use;

» the licensee’s treatment history; and,

 the nature, duration, and severity of substance abuse.
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Verified documentation of attendance shall be submitted by respondent
with each quarterly report. Respondent shall continue attendance in
such a group for the duration of probation unless notified by the Board
that attendance is no longer required.

If a facilitated group meeting is ordered. the group facilitator shall meet
the following gualifications and requirements:

a. The meeting facilitator must have a minimum of three (3) years
experience in the treatment and rehabilitation of substance abuse, and
shall be licensed or certified by the state or other nationally certified
organizations.

b. The meeting facilitator must not have a financial relationship,
personal relationship, or business relationship with the licensee in the
last five (5) years.

c. The group meeting facilitator shall provide to the board a signed
document showing the licensee’s name, the group name, the date and
location of the meeting, the licensee’s attendance, and the licensee’s
level of participation and progress.

d. The facilitator shall report any unexcused absence within 24 hours.

RATIONALE: Alcohol and/or other drug abuse treatment shall be
required in addition to other terms of probation in cases where the
use of alcohol or other drugs by respondent has impaired
respondent’s ability to safely provide psychological services-te
patients. This condition must be accompanied by condition #4213.
The term is also to be used in cases where the conditions of the

Uniform Standards Related to Substance Abuse apply.

42:13. Abstain from Drugs and Alcohol and Submit to Tests and

Samples |uniform standard #4]

Respondent shall abstain completely from the personal use or
possession of controlled substances as defined in the California
Uniform Controlled Substances Act, and dangerous drugs as defined
by Section 4022 of the Business and Professions Code, or any drugs
requiring a prescription unless respondent provides the Board or its
designee with documentation from the-treating-physician-and-surgeen
the prescribing health professional that the prescription was
legitimately issued and is a necessary part of the treatment of
respondent.

Respondent shall abstain completely from the use intake of alcoholie

beverages.
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Respondent shall undergo random; and directed biological fluid or
specimen testing as determined by the Board or its designee. The
Respondent shall be subject to a minimum of one-hundred and four
(52) random tests per year within the first year of probation, and a
minimum of fifty (50) random tests per year thereafter, for the duration
of the probationary term. Any confirmed positive finding will be
considered a violation of probation. Respondent shall pay all costs

associated with such testing. Ihe—length—ef—hme—and—#equensy—ef—this
testing-condition-will-be-determined-by the Board-er ee- If

Respondent tests positive for a banned substance, Respondent shall
be ordered by the Board to immediately cease any practice of
psychology. and may not practice unless and until notified by the
Board. Respondent shall make daily contact as directed by the Board
to determine if he or she must submit to alcohol and/or drug testing.
Respondent shall submit to his or her alcohol and/or drug test on the
same day that he or she is notified that a test is required. All
alternative testing sites due to vacation or travel outside of California
must be approved by the Board prior to the vacation or travel.

Drugs - Exception for Personal lliness

Orders forbidding respondent from personal use or possession of
controlled substances or dangerous drugs do not apply to medications
lawfully prescribed to respondent for a bona fide iliness or condition by
a physician and surgeon. Respondent shall provide the Board or its
designee with written documentation from the treating physician and
surgeon who prescribed medication(s)._The documentation shall
identify the medication. dosage, the date the medication was
prescribed, the respondent’s prognosis, the date the medication will no
longer be required, and the effect on the recovery plan, if appropriate.

RATIONALE: This condition provides documentation that the
probationer is substance or chemical free. It also provides the Board
with a mechanism through which to require additional laboratory
analyses for the presence of narcotics, alcohol and/or dangerous
drugs when the probationer appears to be in violation of the terms of
probation or appears to be under the influence of mood altering
substances._The term is to be used in cases where the conditions of
the Uniform Standards Related to Substance Abuse apply. Whether

the Respondent is ordered to submit to a minimum of random 52

tests for the first year and thereafter under the Uniform Standards is

dependent upon whether he or she has rebutted the presumption of
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being a substance-abuser, and whether the public can be adequately
protected without an order subjecting respondent to a minimum

number of tests.

13.14. Educational Review

Respondent shall submit to an educational review concerning the
circumstances that resulted in this administrative action. The
educational review shall be conducted by a board-appointed expert
familiar with the case. Educational reviews are informational only and
intended to benefit respondent’s practice. Respondent shall pay all
costs associated with this educational review.

RATIONALE: In cases involving evidence of deficiencies in the body
of knowledge required to be minimally competent to practice
independently, it may be appropriate to require the respondent to
submit to an educational review during the course of the probation

period.
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V. STANDARD TERMS AND CONDITIONS

15.

16.

17.

(To be included in all Proposed Decisions and Stipulations)
Coursework

Respondent shall take and successfully complete not less than

___hours each year of probation in the following area(s)
__. Coursework must be pre-approved by the Board or its designee.
All coursework shall be taken at the graduate level at an accredited
educational institution or by an approved continuing education
provider. Classroom attendance is specifically required;
correspondence or home study coursework shall not count toward
meeting this requirement. The coursework must be in addition to any
continuing education courses that may be required for license renewal.

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for its prior approval a plan for
meeting the educational requirements. All costs of the coursework
shall be paid by the respondent.

Ethics Course

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for prior approval a course in laws
and ethics as they relate to the practice of psychology. Said course
must be successfully completed at an accredited educational institution
or through a provider approved by the Board’s accreditation agency for
continuing education credit. Said course must be taken and completed
within one year from the effective date of this Decision. This course
must be in addition to any continuing education courses that may be
required for license renewal. The cost associated with the law and
ethics course shall be paid by the respondent.

Investigation/Enforcement Cost Recovery

Respondent shall pay to the Board its costs of investigation and
enforcement in the amount of $ within the first year of
probation. Such costs shall be payable to the Board of Psychology
and are to be paid regardless of whether the probation is tolled.
Failure to pay such costs shall be considered a violation of probation.




18.

19.

Any and all requests for a payment plan shall be submitted in writing by
respondent to the Board. However, full payment of any and all costs
required by this condition must be received by the board no later than
six (6) months prior to the scheduled termination of probation.

The filing of bankruptcy by respondent shall not relieve respondent of
the responsibility to repay investigation and enforcement costs.

Probation Costs

Respondent shall pay the costs associated with probation monitoring
each and every year of probation. Such costs shall be payable to the
Board of Psychology at the end of each fiscal year (June 30). Failure to
pay such costs shall be considered a violation of probation. The filing
of bankruptcy by respondent shall not relieve respondent of the
responsibility to repay probation monitoring costs.

—— B, o e et iy
(effective 1/1/95).

Obey All Laws

Respondent shall obey all federal, state, and local laws and all
regulations governing the practice of psychology in California including
the ethical guidelines of the American Psychological Association. A full
and detailed account of any and all violations of law shall be reported
by the respondent to the Board or its designee in writing within
seventy-two (72) hours of occurrence.

CRIMINAL COURT ORDERS: If Respondent is under criminal court
orders by any governmental agency, including probation or parole, and
the orders are violated, this shall be deemed a violation of probation
and may result in the filing of an accusation or petition to revoke
probation or both.

OTHER BOARD OR REGULATORY AGENCY ORDERS: If
Respondent is subject to any other disciplinary order from any other
health-care related board or any professional licensing or certification
regulatory agency in California or elsewhere, and violates any of the
orders or conditions imposed by other agencies, this shall be deemed
a violation of probation and may result in the filing of an accusation or
petition to revoke probation or both.
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20.

21

22.

23.

24.

Quarterly Reports

Respondent shall submit quarterly declarations under penalty of
perjury on forms provided by the Board or its designee, stating whether
there has been compliance with all the conditions of probation.
Quarterly reports attesting to non-practice status are to be submitted if

probation is tolled.

Respondent shall submit a quarterly report no later than seven (7)
calendar days from the beginning of the assigned quarter.

Probation Compliance

Respondent shall comply with the Board’s probation program and
shall, upon reasonable notice, report to the assigned Board of
Psychology probation monitor. Respondent shall contact the assigned
probation monitor regarding any questions specific to the probation
order. Respondent shall not have any unsolicited or unapproved
contact with (1) complainants associated with the case; (2) Board
members or members of its staff; or (3) persons serving the Board as
expert evaluators.

Respondent shall, at all times, keep the Board informed of
respondent’s business and residence addresses. Changes of such
addresses shall be communicated in writing to the Board or its

designee within 15 calendar days.

Interview with Board or Its Designee

Respondent shall appear in person for interviews with the Board or its
designee upon request at various intervals and with reasonable notice.

Changes of Employment

Respondent shall notify the Board in writing, through the assigned
probation monitor, of any and all changes of employment, location, and
address within 30 days of such change.

Tolling for Out-of-State Practice, Residence or Extension of
Probation for In-State Non-Practice
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25.

In the event respondent should leave California to reside or to practice
outside the State er for any reason-sheuld respendent stop-practicing
psychology-in-Califernia, respondent shall notify the Board or its

designee in writing within ten days of the dates of departure and return

eHh&date&eLnen—pFaehee—Mthm to Califorma Nen-pmehe&m

ordered—All provisions of probation other than the quarterly report
requirements, restitution, cost recovery, and continuing education
requirements, shall be held in abeyance until respondent resumes
practice in California. All provisions of probation shall recommence on
the effective date of resumption of practice in California, and the term
of probation shall be extended for the period of time respondent was
out of state.

Unless by Board order, in the event respondent is not engaging in the
practice of psychology while residing in California, respondent shall
notify the Board or its designee in writing within ten (10) days of the
dates of cessation of practice and expected return to practice. Non-
practice is defined as any period of time exceeding thirty days in which
respondent is not engaging in any activities defined in Sections 2902
and 2903 of the Business and Professions Code. All provisions of
probation shall remain in effect, and the term of probation shall be
extended for the period of time respondent was not engaged in the
practice of psychology as required by other employment requirements
of this order.

Employment and Supervision of Trainees

If respondent is licensed as a psychologist, he/she shall not employ or
supervise or apply to employ or supervise psychological assistants,
interns or trainees during the course of this probation. Any such
supervisorial relationship in existence on the effective date of this
probation shall be terminated by respondent and/or the Board.
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26.

Instruction of Coursework Qualifying for Continuing Education

Respondent shall not be an instructor of any coursework for continuing

education credit required by any license issued by the Board.

26: 27. Future Registration or Licensure

If respondent is registered as a psychological assistant or registered
psychologist and subsequently obtains other psychological assistant or
registered psychologist registrations or becomes licensed as a
psychologist during the course of this probationary order, this Decision
shall remain in full force and effect until the probationary period is
successfully terminated. Future registrations or licensure shall not be
approved, however, unless respondent is currently in compliance with
all of the terms and conditions of probation.

Request for Modification [Uniform Standard #s 11, 12]

“Request’ as used in this condition is a request made to the Board’s

designee, and not under the Administrative Procedure Act.

The licensee shall demonstrate that he or she has met the following
criteria before being granted a request to modify a practice restriction
ordered by the Board staff pursuant to the Uniform Standards:

a. Demonstrated sustained compliance with current recovery program.
b. Demonstrated the ability to practice safely as evidenced by current
work site reports, evaluations, and any other information relating to the
licensee’s substance abuse.

c. Negative alcohol and drug screening reports for at least six (6)
months, two (2) positive worksite monitor reports, and complete
compliance with other terms and conditions of the program.

27-29. Violation of Probation

If respondent violates probation in any respect, the Board may, after
giving respondent notice and the opportunity to be heard, revoke
probation and carry out the disciplinary order that was stayed. If an
Accusation or Petition to Revoke Probation is filed against respondent
during probation, the Board shall have continuing jurisdiction until the
matter is final, and the peried term of probation shall be extended until
the matter is final. No Petition for Modification or Termination of
Probation shall be considered while there is an Accusation or Petition
to Revoke Probation pending against respondent.
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28.30. Completion of Probation

Upon successful completion of probation, respondent’s license shall be
fully restored.

298:31. License Surrender

Following the effective date of this Decision, if respondent ceases practicing
due to retirement, health reasons or is otherwise unable to satisfy the terms
and conditions of probation, respondent may request the voluntary surrender
of his or her license or registration. The Board of Psychology or its designee
reserves the right to evaluate respondent’s request and to exercise its
discretion whether or not to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon formal
acceptance of the surrender, respondent shall, within 15 calendar days,
deliver respondent’s pocket and/or wall certificate to the Board or its
designee and respondent shall no longer practice psychology. Respondent
will no longer be subject to the terms and conditions of probation and the
surrender of respondent’s license shall be deemed disciplinary action. If
respondent re-applies for a psychology license or registration, the application
shall be treated as a petition for reinstatement of a revoked license or
registration.

VI. STANDARD TERMS AND CONDITIONS
{To be included in ALL Stipulations for Surrender or Revocation)

30-32. Reinstatement and Investigation/Enforcement Cost Recovery

Respondent may not petition for reinstatement of a revoked or
surrendered license/registration for three years from the effective date
of this Decision. If the Board grants future reinstatement, respondent
agrees to reimburse the Board for its costs of investigation and
enforcement of this matter in the amount of $
payable to the Board upon the effective date of such reinstatement
Decision.

34:33. Relinquish License
Respondent shall relinquish his/her wall and pocket certificate of

licensure or registration to the Board or its designee once this Decision
becomes effective and upon request.
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VI. PROPOSED DECISIONS

A. The Board requests that Proposed Decisions include the following:

B- a. Specific code section(s) violated with the definition of the code(s)
in the Determination of Issues.
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C. b. Clear description of the acts or omissions which caused the
violation.

D. c. Respondent’s explanation of the violation(s) in the Findings of
Fact if he/she was present at the hearing.

E. d. Description of all evidence of mitigation, rehabilitation and
aggravation presented at the hearing.

E- e. Explanation of any deviation from the Board’s Disciplinary
Guidelines.

When a probation order is imposed, the Board requests that the order first
list any combination of the Optional Terms and Conditions (1-13) as they
may pertain to the particular case followed by all of the Standard Terms

and Conditions (14-2930).

If the respondent fails to appear for his/her scheduled hearing or does not
submit a Notice of Defense form, such inaction shall result in a default
decision to revoke licensure or deny application.

B. Recommended Language for Issuance and Placement of a
License on Probation, and Reinstatement of License

Disciplining of a License/Registration:

‘T 1S HEREBY ORDERED that psychologist’s license No. [#] issued to
respondent Dr. [name], Ph.D., is REVOKED. However, the order of
revocation is STAYED and the license is placed on probation for [#] years
subject to the following terms and conditions:”

Applicant Placed on Probation:

“IT IS HEREBY ORDERED that the application for licensure as a
psychologist of respondent [name], Ph.D. is GRANTED, and upon
successful completion of all licensing requirements a license shall be
issued, provided that all licensing requirements are completed within two
years of the effective date of this decision. If a license is not issued within
two vears of the effective date of this decision, the application is ordered
denied, and a new application for licensure will be required. Upon
issuance, however, said license shall immediately be REVOKED.
However, the order of revocation shall be STAYED, and the license is
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placed on probation for [#] years subject to the following terms and
conditions:”

Reinstatement of a License:

“The petition of [name]. Ph.D., for reinstatement of licensure is hereby
GRANTED. Psychologist license number [#] shall be reinstated provided
that all licensing requirements are completed within two years of the
effective date of this decision. If a license is not issued within two years of
the effective date of this decision, the petition is ordered denied, and a new
petition for reinstatement will be required. Upon issuance, however, the
license shall be immediately revoked. However, the order of revocation
shall be STAYED, and petitioner’s license shall be placed on probation for
a period of [#] years subject to the terms and following conditions:”

Vil. REHABILITATION CRITERIA FOR REINSTATEMENT/PENALTY
RELIEF HEARINGS

The primary concerns of the Board at reinstatement or penalty relief
hearings are (1) the Rehabilitation Criteria for Denials and Reinstatements
in California Code of Regulations, Title 16, section 1395; and (2) the
evidence presented by the petitioner of his/her rehabilitation. The Board
will not retry the original revocation or probation case.

The Board will consider, pursuant to Section 1395, the following criteria of
rehabilitation:

(1)  The nature and severity of the act(s) or crime(s) under consideration
as grounds for denial.

(2) Evidence of any act(s) committed subsequent to the act(s) or
crime(s) under consideration as grounds for denial which also could
be considered as grounds for denial under section 480 of the Code.

(3) The time that has elapsed since commission of the act(s) of crime(s)
referred to in subdivision (1) or (2).

(4) The extent to which the applicant has complied with any terms of
parole, probation, restitution, or any other sanctions lawfully imposed
against the applicant.

(6) Evidence, if any, of rehabilitation submitted by the applicant.
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The Board requests that comprehensive information be elicited from the
petitioner regarding his/her rehabilitation. The petitioner should provide
details that include:

A. Why the penalty should be modified or why the license should be
reinstated.

B. Specifics of rehabilitative efforts and results which should include
programs, psychotherapy, medical treatment, etc., and the duration of
such efforts.

C. Continuing education pertaining to the offense and its effect on the
practice of psychology.

D. If applicable, copies of court documents pertinent to conviction,
including documents specifying conviction and sanctions, and proof of
completion of sanctions.

E. If applicable, copy of Certificate of Rehabilitation or evidence of
expungement proceedings.

F. If applicable, evidence of compliance with and completion of terms of
probation, parole, restitution, or any other sanctions.

Finally, the Board requests that the above criteria and evidence be
evaluated in light of this statement of what should be presented to
demonstrate rehabilitation:

Rehabilitation is a process. It is evaluated according to an internal
subjective measure of attitude (state of mind) and an external objective
measure of conduct (state of facts). The state of mind demonstrating
rehabilitation is one that has a mature, measured appreciation of the
gravity of the misconduct and remorse for the harm caused. Petitioner
must take responsibility for the misconduct and show an appreciation for
why it is wrong. Petitioner must also show a demonstrated course of
conduct that convinces and assures the Board that the public would be
safe if petitioner is permitted to be licensed to practice psychology.
Petitioner must show a track record of reliable, responsible, and
consistently appropriate conduct.

In the Petition Decision, the Board requests a summary of the offense and
the specific codes violated that resulted in the revocation, surrender or
probation of the license.
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If the Board should deny a request for reinstatement of licensure or penalty
relief, the Board requests that the Administrative Law Judge provide
technical assistance in the formulation of language clearly setting forth the
reasons for denial. Such language would include methodologies or
approaches that demonstrate rehabilitation. Petitioners for reinstatement
must wait three years from the effective date of their revocation decisions
or one year from the last petition for reinstatement decisions before filing

for reinstatement.

If a petitioner fails to appear for his/her scheduled reinstatement or penalty
relief hearing, such inaction shall result in a default decision to deny
reinstatement of the license or registration or reduction of penalty.

HEH#H#H
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